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Abstract

Objectives This paper examines the impact of legislation on the employment of people with neurodevelopmental disorders
within Australia with reference to the Australian and International Conventions. It examines options for employment support
that respect the human rights and dignity of persons with a disability.

Methods An examination of disability employment data, legislation and policy that underpins disability employment in
Australia was conducted. This was compared to outcome data from a select number of the Organization for Economic
Cooperation and Development countries (OECD) to understand the current state of employment for people with a disability.
Results Disability employment data highlights little long-term change in employment rates. This is despite significant
legislation supporting employment and the rights of persons with a disability to engage in employment. It suggests that
legislation does not support policies and practices that promote open employment opportunities and economic citizenship
for persons with a disability.

Conclusions Despite significant government investment to improve employment rates for persons with a disability, there
is a disconnect between the legislation, policy and practice methods that supports the rights of persons with a disability to
pursue employment justice. Measured against selected data from OECD countries, disability employment falls short of the
expectations of people with a disability. There is a need to align disability employment policy and practice to ensure that
disability employment systems focus on individual success rather than system outputs.
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Employing people with a neurodevelopmental disorder is
considered a human rights issue and an economic impera-
tive. This has led to the widespread use of legislation and
agreement to global conventions such as the UNCRPD, arti-
cle 27 (United Nations, 2006) to facilitate and, in some ways,
legitimise the employment of people with a disability. Open
employment (equal wages and conditions as non-disabled
persons) is seen as the gold standard for employment and
has seen significant investment by governments globally in
creating employment support services and incentives for
employers to employ a person with a neurodevelopmental
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disorder. Despite these investments, employment rates in
Australia and many countries globally have yet to lead to
significantly increased employment rates among people
with neurodevelopmental disorders. The employment rate
for working-age people with a disability (PWD) was 48%
compared to people without a disability, which was 80%
(Australian Institute of Health and Welfare, 2021). The com-
parable published data from 2009 had an employment rate
of 50% for PWD and 78.6% for people without a disability
(Australian Bureau of Statistics, 2009). By any measure,
employment rates have stagnated for people with a dis-
ability in Australia. By comparison, employment rates for
people with a disability in the UK over the past four years
have stood at 53% on average, similar to Canada. Across
the OECD countries (OECD, 2022), the employment rate
averages 44%, with a low point of 29% in Spain, rising to
58% in Switzerland. The OECD stated that the gap between
mainstream and disability employment has remained con-
stant over the past decade (OECD, 2022). By any measure,
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employment rates reflect a failure of countries to address
employment support in any meaningful way.

Employment for people with a disability in Australia has
relied on two traditional pathways: the Disability Employ-
ment Service and Disability Enterprises (formerly known
as sheltered employment); however, the enactment of the
National Disability Insurance Scheme Act 2013 (NDIS Act)
has seen an increase in alternative pathways to employment
evolve. The NDIS is viewed as a conduit to these pathways
rather than an alternative that supports choice and control,
as detailed within the NDIS Act. Measured against exist-
ing employment data that highlights stagnant employment
growth, it raises the question of whether our current system
of measuring provider compliance (outputs) as a measure of
success is appropriate policy and whether how it is measured
reflects the actual employment situation.

Disability Policy, Legislation
and Employment Practice

Following the landmark New Directions Report (Grimes,
1985), which recommended the establishment of open
employment services, the Australian Federal Government
introduced the Disability Services Act 1986 (DSA 1986)
to provide a framework for funding and delivering disabil-
ity support services, with paid employment noted as one
of the outcomes. Various amendments along the way have
reflected changes in government policy positions and, to a
degree, maintained its currency in a changing environment.
The DSA 1986 is supported by the Disability Discrimination
Act 1992 (DDA 1992), which covers the rights of people
with a disability. One of the outcomes of the DSA 1986 was
the National Disability Service Standards which apply to
all services funded through the Commonwealth State Ter-
ritory Disability Agreement (CSTDA). At the time of its
introduction, there were an estimated half a million people
with a disability in Australia; today, that number exceeds
four million persons.

The Developmental Disabilities Act of 1984 (DDA, 1984)
established open or supported employment in the USA as
a priority for federally funded state planning councils. It
aimed to ensure that persons with developmental disabilities
achieve their maximum potential through increased inde-
pendence, productivity and integration into the community.
Productivity is defined as an engagement in income-pro-
ducing work, with the Act evolving to include aspects of
an individual, such as self-determination and inclusion in
all facets of community life. This now includes their fami-
lies” involvement in designing and accessing needed com-
munity services, individualised support and other forms of
assistance. The Workforce Innovation and Opportunity Act
2014 added further weight to efforts to support people with
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disability, among others with barriers to finding and main-
taining high-quality employment in the USA. The evolution
of legislation and policy in Australia and the USA followed
similar pathways.

The New Directions Report highlighted that the bulk
of government employment support in Australia has been
directed towards sheltered employment, noting that this type
of employment “were assumed to be able both to train peo-
ple for competitive employment and to provide long-term
supported employment with reasonable wages to those who
would always need to work in a sheltered environment. This
has not worked” (p. 36). Transition to open employment by
participants in sheltered workshops and their replacement,
Disability Enterprises are essentially non-existent. Research-
ers have argued the need to reform laws that entrench the
unequal treatment of people with a disability in these set-
tings and support a transition that supports enhanced dignity,
equality and self-determination (Steele, 2023). Measured
against Convention on the Rights of Persons with Disabili-
ties 2006, section 27 (United Nations, 2006), discrimina-
tion in employment like this should be an urgent priority for
governments and the community.

The current version of the DSA 1986 supports the promo-
tion of services, innovation in service delivery and achieving
positive outcomes such as employment, independence and
community integration, all balanced against the capacity of
the government to fund these objectives. The Disability Ser-
vice Standards state that competitive employment training
and placement services mean services (also known as open
employment services) to assist persons with disabilities in
obtaining and retaining or retain paid employment in the
workforce and include (a) services to increase the independ-
ence, productivity or integration of persons with disabilities
in work settings; (b) employment preparation and employ-
ment and vocational training services; and (c) services to
assist the transition of persons with disabilities from special
education or employment in supported work settings to paid
employment in the workforce. This section is benchmarked
against the Convention on the Rights of Persons with Dis-
abilities 2006, section 27 (United Nations, 2006).

While the Convention on the Rights of Persons with Dis-
abilities 2006, section 27 (United Nations, 2006) highlights
a direction that supports people with a disability to pursue
employment, what is missing is any reference to the knowl-
edge and skills required by employment staff to facilitate
employment. The Australian Government Bureau of Sta-
tistics does not recognise disability employment within the
current Australian and New Zealand Standard Classifica-
tion of Occupations (ANZSCO). It is currently grouped
under the broad category of Disability Services Officer,
which is described as “Works in a range of service units
which provide education and community access to people
with intellectual, physical, social and emotional disabilities”
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(Australian Bureau of Statistics, 2023). The absence of for-
mal recognition and defined standards may contribute to
poor outcome rates. It has been hypothesised that a lack of
knowledge of evidence-based practices may be a contribut-
ing factor to disability employment consultants not using
certain practices, along with the high staff turnover that
is common to disability employment (Brock et al., 2016;
Migliore et al., 2010; Smith, 2018). Proposed changes to the
ANZSCO categories that create the occupational descrip-
tion of Disabilities Employment Consultant may support
the profession’s development and the creation of knowledge
and educational requirements. The DSA defines employment
services as a service for persons with disabilities that either
provides or facilitates access to wage-generating employ-
ment for most clients or has as its primary goal the achieve-
ment of paid employment for its clients. The legislation
makes provision for the government to fund research into
the provision of employment services, which needs to be
included realistically. The recently released Commonwealth
Budget 2022-23 (Cth) allocates $1.1M for further discussion
in this area (p. 205).

The Act (DSA) is straightforward and not overly pre-
scriptive on how services should be delivered. In that sense,
it supports choice and control in delivering service but is
quiet on who exercises choice and control, the service pro-
vider or the person with a disability. The Disability Service
Standards are based on human rights and quality manage-
ment principles that underpin person-centred approaches
(Australian Government (NSDS) 2013, p. 8). They make no
mention of any particular service type and are a broad set of
guidelines with practice indicators similarly broad. However,
they describe outcomes as “the impact or result of a ser-
vice or support, such as an improvement in an individual’s
well-being. ‘Outcomes’ can be distinguished from ‘outputs’.
Outputs describe the delivery of services or supports, such
as providing training. Outcomes can be short-term (such as
an individual being involved in service planning) through to
long-term (such as an individual finding employment after
completing a course)” (NSDS 2013, p. 8). This distinction
between outcomes and outputs, outcomes being the impact
of or result of service or support, supports the notion that we
may not be measuring the right thing. The current system
of measurement focuses on measuring the efficiency and
effectiveness of the system in delivering services against
the Disability Employment Services Grant Agreement 2022.
The outcome is the Star Rating System of ranking disability
employment service providers.

Disability Employment Services in Australia is adminis-
tered via the Disability Employment Services Grant Agree-
ment 2022 (DESGA), which sets out the terms that a ser-
vice provider will deliver. It states that the objective of the
service is to improve the nation’s productive capacity by
employment participation of people with disability, thereby

fostering social inclusion (DESGA 2022, p.11). The grant
agreement is highly proscriptive of the arrangement between
the government and the service provider and their obliga-
tions, with the participant viewed through the lens of their
obligations to engage with and receive continuing support.
There is no mention of practice models or the need to use
evidence-based practices. The current disability employment
program does not measure the impact of the service inter-
vention on the participant’s life or how social inclusion is
achieved. The current standards are the subject of review,
with public submissions accepted in 2023.

After a public advocacy campaign by the disability com-
munity through the early part of this century, the Austral-
ian Federal Government introduced the National Disability
Insurance Scheme Act 2013 (NDIS Act). The NDIS facili-
tates a universal national disability support program that
offers greater choice and control for scheme participants.
Employment within the Act is nominally referred to as
“economic participation” and is one of the Act’s objectives
to be achieved in equal parts with independence and social
participation. The Act does not state any proportion or level
of economic participation that a scheme participant should
achieve. The Act states that providing high-quality, inno-
vative support is an objective; however, more guidance is
needed on what employment success looks appropriate and
is left to the individual to determine.

The general principles stated in the NDIS Act are broad
and person-centred, giving prominence to choice and con-
trol and, importantly, the capacity to exercise this in taking
risks. This is particularly relevant for planners and providers
who take a carer mindset and believe it is their role to elimi-
nate risk from the clients’ lives contrary to the Act, which
states that people with disability have the same right as other
members of Australian society to determine their best inter-
ests, including the right to exercise choice and control and
to engage as equal partners in decisions that will affect their
lives to the full extent of their capacity. Service users fre-
quently mention this sentiment as fundamental to effective
service provision (Dickinson et al., 2022, p. 3). In this same
section, the Act states that innovation, quality, continuous
improvement, contemporary best practices and effectiveness
in supporting people with disability are to be promoted. This
is funded by the scheme grants program, which is about sup-
porting innovation. However, most examples of innovation
to date replicate existing programs or take mainstream pro-
grams and add elements of disability, which in turn makes
success unlikely. Within the current federal budget, funding
is directed away from broad sector innovation and towards
the National Autism Strategy.

Legislation needs sound policy and practice frameworks
to make legislative intent real. Shogren et al. (2017) stated
that disability policy is about advancing personal outcomes
for people with disabilities. They argued for an integrated
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approach to policy development that provides direction for
policy development, implementation and evaluation by
aligning policy goals with personal outcome domains, fac-
tors that influence outcome domains, support strategies that
enhance outcome domains and personal outcome indicators
that guide policy evaluation (p. 259). Within Europe, the
OECD (OECD, 2022), in its most recent review of Disabil-
ity, Work and Inclusion, noted that “the single biggest prob-
lem with disability policy is that the intervention is coming
too late: when employment is no longer an option, or after
having missed opportunities to ensure equal treatment, equal
skills development and equal labour markets transitions” (p.
14). They maintain that a disability-inclusive approach in
mainstream settings (services, education, institutions, youth
and labour markets) would shift all policies to an early inter-
vention approach and help achieve better outcomes.

Parmenter (1991) wrote that research conducted by his
group into the Disability Services Act 1986 highlighted
that five years after its implementation, service providers,
parents and consumers still did not clearly understand the
Act (Parmenter, 1991, p. 4). This lack of awareness was
attributed to failures by those that wrote the legislation to
understand consumers and service providers to have an open
two-way dialogue with families. They had created an us or
them approach when collaboration would have provided the
basis for better practice and outcomes. Research by Melli-
font et al. (2022) into the NDIS highlighted a need for more
access to information, advocacy and support as barriers to
accessing support. They cite the need for a whole of govern-
ment approach to address barriers and the need to research
and co-design meaningful, evidence-based solutions with all
stakeholders. For three decades, an unmet need for education
and information remains, which can be seen as barriers to
improving service outcomes.

The NDIA has attempted to address some of these barri-
ers by creating the NDIS Quality and Safeguards Commis-
sion (NQSC). The NDIS Quality and Safeguards Commis-
sion was established to bring together various quality and
safeguards functions under a single agency, with a suite of
education and regulatory powers that will apply across Aus-
tralia. This will improve consistency in regulation and reg-
istration for providers in different states and territories. The
NQSC explicitly states that it does not regulate the National
Disability Insurance Agency (NDIA) and that participants
and service providers should make any complaint directly to
the NDIA. Examining the Commission’s website reveals a
host of policies relating to service delivery and compliance.
The Commission does not regulate employment service pro-
vision, with its stated objective being its responsibility for
the investigation, management, conciliation and resolution
of complaints and the promotion of nationally consistent
approaches and higher standards related to the supports and
services of NDIS providers. Absent are policies that regulate
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and guide NDIS planner decisions regarding participant
funding. Every disability service organisation has a policy
officer; however, no one has reported sighting NDIS policies
that guide NDIS staff regarding decisions to approve or deny
plans and who can be admitted into the system.

Collectively across Australia’s federal and state govern-
ments, there is strict adherence to the definition of policy,
which is a statement of intent to act. It could be argued that
this is designed to give the appearance of support for people
with a disability. With the unchanged outcome rates for dis-
ability employment, there is a need for a cohesive set of poli-
cies available in the public domain: policies that government
agencies must adhere to and use to justify their decisions
and actions and policies that providers must adhere to and
be answerable to people with a disability.

Tune (2019) highlighted the need for participants to
access information about the NDIS and their plans that is
clear, accurate, consistent, up-to-date, easy to understand
and available in formats that meet their needs (p. 11). It
should also include operational policies that guide decisions,
making the process transparent and open. This information
should also educate the public about our understanding of
disability. Multiple models of disability have changed and
moved according to science and sentiment. Mitra (2006)
suggested that the absence of a consensus view of disability
was not such a bad thing, as it may be representative of the
diversity of disability (p. 236).

Mitra argued that Sen’s (1985) capability approach to
disability, in which disability is understood as a “practi-
cal opportunity” rather than a physical or mental ability,
provided a better framework. Mitra wrote: “Functioning is
the actual achievement of the individual, what he or she
actually achieves through being or doing. Here, disability
can be understood as a deprivation in terms of capabilities
or functioning that results from the interaction of an indi-
vidual’s (a) personal characteristics (e.g., age, impairment)
and (b) basket of available goods (assets, income) and (c)
environment (social, economic, political, cultural).” (p. 237).
Mitra highlighted how, in Sen’s approach, the focus is on a
person’s interests rather than their actions or behaviours.
Mitra highlights how Sen distinguishes two ways of view-
ing a person through the lens of personal interests and per-
sonal fulfilment, these being well-being and advantage. Sen
defined well-being as being concerned with functioning or
what a person can achieve. Advantage is significant as Sen
defined advantage as the opportunities presented to a person
to which they are free to choose. The freedom to choose is
the actual capability. Mitra noted that the cost of achieving
capability would vary according to a society’s capacity to
afford such capability.

Disability employment and support in Australia have a
long history of change driven by political sentiment and
ideology, such as workfare policies (Soldatic & Chapman,
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2010). The NDIS and DES programs are not immune to this.
Blatt (1981) wrote: “One of the characteristics of political
activity is that it can seldom expect to succeed by boldly
seeking its final goal. A program must be broken down into
politically feasible steps. This is partly necessary because
society would repel any attempt at wholesale change - it
must be urged and lured by small, often circuitous, steps
towards the larger goal. However, in a still more signifi-
cant part, this is necessary because social change goals are
invariably unclear. Not only is it difficult to specify what we
wish, but it is also usually impossible to anticipate what the
achievement of our wish would bring in actual practice” (p.
328). Is our failure to develop a policy that genuinely offers
opportunities to innovate in practice driven by our fear that
we may succeed in developing an educated public? Con-
sider that in the context of the three disability employment
systems that we have in Australia. We have DES, Australian
Disability Enterprises (ADE), the current iteration of shel-
tered workshops, and the NDIS, recognising, of course, that
the NDIS is not viewed as a legitimate pathway to employ-
ment, just a funding conduit to the existing services. None
are perfect, all have fallings, and all provide services to
unique cohorts of clients, but the real heart of it is that the
NDIS has the potential to cover all the client cohorts.

Over the past twenty years, Individual Placement and
Support (IPS) and customised employment (CE) have
emerged in the USA from the supported employment move-
ment as the two recognised practice methods. Supported
employment, or open employment as it is called in other
domains, is the movement of employment from segregated
settings to community-integrated settings. IPS is a recog-
nised evidence-based practice, while customised employ-
ment is a promising emerging practice that supports indi-
vidualised approaches to employment support. Both are
recognised in legislation in the USA and receive the sup-
port of the US Department of Labor. In practice, they are
very similar; however, due to the different advocates for their
use, they have focused on specific cohorts of people with a
disability, with IPS migrating from its original origins in
general disability employment and vocational rehabilitation
to taking a specific focus on people with severe mental ill-
ness. At the same time, CE came out of the person-centred
practice community with its original focus on people with
intellectual and developmental disabilities.

In Australia, IPS primarily resides within the Headspace
mental health community, with satellite applications such
as the Work First approach used in the broader disability
community. Customised employment is gaining traction
across the NDIS community of practice due to the efforts
of organisations such as the Centre for Disability Employ-
ment Research and Practice (CDERP) with the support of
international pioneers such as Griffin-Hammis and Asso-
ciates. Despite this, the absence of legislative or policy

support makes the uptake of evidence-based practices with
fidelity to the evidence questionable. IPS globally is driven
by proponents such as Becker and Drake (1993), the IPS
community founders in the USA. Based on the established
principle that work is an essential intervention for people
with severe mental illness (Bond et al., 2020), it is based on
eight principles that underpin good practice. Research has
demonstrated efficacy across several countries and cohorts,
such as schizophrenia and bipolar disorder (Modini et al.,
2016). Current research is focused on extending its use
to neurodevelopmental disabilities. In Australia, CDERP,
through its Work First program, has developed a version for
employment staff working in non-mental health settings such
as regional areas. At the same time, the CE model includes
workplace counselling for clients with neurodevelopmental
disabilities. This is described as a promising practice with
research about to begin to measure the effectiveness of this
approach. Existing evidence for using CE with neurodevel-
opmental disabilities such as autism (Chen et al., 2014) has
shown its efficacy in supporting the person with a disability
and the employer. This requires further research to ensure
that autism-specific strategies are incorporated into practice.

The evolution of the practice model for CE mirrors simi-
lar efforts being undertaken globally, with research show-
ing its efficacy across a broad range of disabilities, includ-
ing psychiatric disability (Kim et al., 2022). Despite these
efforts, the IPS and CE community and researchers continue
to call for government policy that supports fidelity to the evi-
dence for good practice and the proper funding of emerging
and established evidence-based practice models. At the very
least, government policy should endorse Article 27 (United
Nations, 2006) as a benchmark for measuring practice.
Given the connection between legislation, policy and prac-
tice, our current failure to reach the potential of the various
acts lies in the disconnect between the three elements. The
legislation is satisfactory; however, decades of government
policy intervention have effectively layered policy on policy
and rendered the capacity to make change moot. Service
provider interests have been preferred over people with a dis-
ability and their needs, with the government reluctant to go
back to the legislation and create policies that meet the end
user’s needs. In part, this may reflect the three-year election
cycle and the self-interest of politicians.

We expect to align practice with client expectations that
support natural client choice and control. We have reason-
able policies (intent) and significant legislation (law). What
is missing is a practice that is practical, affordable and easy
to understand by clients and supported by sound policy. By
missing, I do not mean that we are absent practice models.
We need a more precise understanding of the bureaucracy of
their role in supporting clients and providers to operate with
trust and integrity. Planners and Local Area Co-ordinators
(LAC) need to open dialogue with clients and providers to
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understand two things: (a) What does the client need? and
(b) Can the provider deliver a service that satisfies that need?
If these conditions can be satisfied, the bureaucracy must
ensure that nothing illegal is happening, adequately fund
the service provision and collect data. The data will sup-
port the evolution of government policy and also provides
opportunities to validate empirical practice that works. It
also highlights the need for evidence from service providers
that they use practice models with fidelity to the evidence
for good practice. At the same time, this can be reinforced
by measuring the impact of employment on the individual
at a personal level, as recommended by significant numbers
of researchers over the years (Shogren et al., 2017; Smith,
2018; Smith & Parmenter, 2023). This change can also apply
to the disability employment system more broadly.

Current systems can evolve by educating planners, LAC and
employment support staff on the various employment practices
and educating families and clients so that they are aware of
multiple pathways and that they exist outside the current legacy
systems. Yes, we have done much of that, but if everything has
stayed the same, then what we did was unnecessary. The Tune
Review (Tune, 2019) of the NDIS Act 2013 acknowledged as
much when it stated that “Give the NDIA more flexibility to
support families to build their capacity in understanding the
needs of their child and exercise informed choice and con-
trol” (Tune, 2019, p. 9). The bureaucracy needs to change its
stance to one where it recognises that its role is to turn intent
into action, not act as guardians or carers, underpinned by
action that supports Australian legislation and our obligation
to Article 27 (United Nations, 2006). An educated, supported
society is free to act with volition and self-determination. Are
we measuring the actual state of disability employment and is
what we are measuring the right thing to measure? Given the
disconnect we have between legislation, policy and practice,
the answer at this point is no. This highlights an urgent need
for research into alternative outcome measures that focus on
the impact of employment on the individual rather than our
current system, which measures system outputs.
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